Annex 1

KEY CLAUSES IN THE DRAFT COMPANIES (AMENDMENT) BILL AND CONSULTATION QUESTIONS

Proposed
sections

Description

Reasons/ Consultation questions

354A — Foreign
entities to which
this Part applies

To provide that the proposed inward re-domiciliation regime
in the new Part XA applies to a foreign entity that intends to
be registered as a company limited by shares under the
Companies Act

The foreign entity must ensure that it can adapt its legal
structure to the structure of a company incorporated in
Singapore. While the Companies Act also provides for other
company structures, the company limited by shares structure
is most apt for foreign entities intending to re-domicile for
commercial purposes.

354B -
Interpretation  of
this Part

To define the term “foreign entity”

Consultation question 1
We would like to seek comments on whether the proposed
definition of foreign entity is appropriate.

354C -
Requirements for
transfer of

registration

To require a foreign entity (that applies to re-domicile to
Singapore) to comply with the proposed sections 354D,
354E and 354F(5), and all other requirements that may be
prescribed in the regulations.

Under section 354C(b), the proposed requirements to be
prescribed in the regulations! are:

(@) the foreign entity must be of a certain minimum size
before it may re-domicile?;

(b) the laws of the Original Jurisdiction permit re-
domiciliation;

(c) all relevant requirements of the Original Jurisdiction
have been complied with;

(d) application for registration is not intended to defraud

existing creditors of the company;

1 The proposed regulations will be geared towards allowing re-domiciliation for foreign entities only where the prospects for a positive commercial contribution are likely.

2 One approach is to use the criteria for small company and small group in the Thirteenth Schedule of the Companies Act. At the company level, the criterion is that a company

is a small company if it is a private company throughout the financial year and satisfies any 2 of the following criteria for each of the prior 2 financial years:
(a) the revenue of the company for each financial year does not exceed $10 million;
(b) the value of the company’s total assets at the end of each financial year does not exceed $10 million;
(c) it has at the end of each financial year not more than 50 employees.
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Proposed Description Reasons/ Consultation questions
sections

(e) theforeign entity must provide a solvency statement (or
proof of a genuine intent to restructure for distressed
foreign entities®);

()  the foreign entity must not be in judicial management
or liquidation and no application has been made to any
court to put the foreign entity into judicial management
or liquidation;

(g) the foreign entity must not have entered into a scheme
of arrangement or compromise; and

(h) the foreign entity must not be externally administered
(e.g. by a receiver) and no application has been made
to any court to externally administer the company.

Consultation question 2

We would like to seek comments on the proposed
requirements to be prescribed in the regulations and whether
there are other requirements that should be prescribed in the
regulations.

Consultation question 3

We would like to seek comments on whether it is appropriate
to require that foreign entities seeking to re-domicile to
Singapore meet the small company and small group criteria
in the Thirteenth Schedule of the Companies Act.

354D — Names of | To require a foreign entity (that applies to re-domicile to | For consistency with the regime for locally-incorporated
companies to be | Singapore) to reserve the name of the company in | companies. This includes avoiding registration with a name
registered under | accordance with existing requirements of the Companies | identical to one that is already registered with ACRA.

this Part Act

3 Re-domiciliation of distressed foreign entities may reap benefits for the professional services sector. However, distressed foreign entities seeking to re-domicile to restructure
under the provisions of the Singapore Companies Act may not be in a position to provide a solvency statement. Thus, in place of the solvency statement, distressed companies
may be required to provide proof of a genuine intent to restructure under the Companies Act.
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Proposed Description Reasons/ Consultation questions

sections
354E — | To set out the information that a foreign entity (that applies | In relation to the incorporation of a company, current section
Application for | to re-domicile to Singapore) needs to lodge with the | 19(2) requires aregistered qualified individual engaged in the

registration

Registrar:

(@) the particulars of the foreign entity’s registered office;

(b) the name of the foreign entity in its place of
incorporation;

(c) the address of the registered office of the foreign
entity in its place of incorporation;

(d) a certified copy of the certificate of incorporation in its
place of incorporation, or a document of similar effect;

(e) a certified copy of the charter, statute, constitution or
memorandum or articles or other instrument
constituting or defining its constitution (if any);

()  the constitution to be registered,;

(g) the date of its last financial year end after its
registration; and

(h)  such other documents as may be prescribed or

required by the Registrar.

The foreign entity must also submit a declaration (made by
a registered qualified individual engaged in the registration
of the company or a person named in the constitution as a
director or secretary of the company) to the Registrar that:

(i)

(ii)

all requirements of the Companies Act relating to the
foreign entity’s registration have been complied with;
and

he has verified the identities of the subscribers to the
constitution and company officers of the company
named in the constitution.

formation of the proposed company or a person named in the
constitution as a director or the secretary of the proposed
company to declare to the Registrar that:

(@) all of the requirements of this Act relating to the
formation of the company have been complied with;
and

(b)  he has verified the identities of the subscribers to the

constitution, and of the persons named in the
constitution as officers of the proposed company.

Consultation question 4

We would like to seek comments on whether it is important
to identify certain persons as subscribers to the constitution
to be registered under section 354F(1) and the reasons for
being so.

If this is important, we would like to seek comments on who
these persons should be and whether the proposed
requirement under section 354E(3)(ii) [based on the current
section 19(2)(b)(ii)] that their identities be verified is
appropriate.
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Proposed Description Reasons/ Consultation questions
sections
354F — To set out the registration process: If the application for re-domiciliation is in order, it remains

Registration

The Registrar may register the foreign entity as a
company limited by shares by registering its
constitution, subject to such conditions that the
Registrar may impose.

The Registrar will then issue a notice of transfer of
registration, as well as a certificate of transfer of
registration upon the application by the company and
payment of the prescribed fee.

A foreign entity registered as a company limited by
shares must (within the specified timeframe of the
issuance of the notice of transfer of registration) submit
to the Registrar a document evidencing that it has been
de-registered in its place of incorporation.

within the discretion of the Registrar whether or not to register
the foreign entity.

The Registrar will also have the discretion to subject the
registration of the foreign entity to conditions as may be
appropriate. For example, if a group of companies applies to
re-domicile on the basis that they collectively meet the
prescribed minimum size, then a condition may be imposed
that the re-domiciliation of each company in the group is
subject to a condition that the rest of the companies in the
group satisfactorily completes the re-domiciliation process.

Breach of any condition imposed will be a ground for striking
off the newly registered company. Appropriate amendments
will be made to the existing striking off provisions to effect
this.

Consultation question 5

We would like to seek comments on whether it is appropriate
that if the application for re-domiciliation is in order, the
Registrar still retains the discretion to decide whether to
register the foreign entity or not.

Consultation question 6

We would like to seek comments on whether it is appropriate
that the Registrar should have the discretion to register the
foreign entity subject to conditions.

Consultation guestion 7
We would like to seek comments on whether it is appropriate
that the newly registered company be struck off if there is a
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Proposed
sections

Description

Reasons/ Consultation questions

breach of any of conditions of registration that may have been
imposed.

354G — Power to
refuse registration

To set out when the Registrar can refuse registration of a
foreign entity (that applies to re-domicile to Singapore) and
provide an appeal channel to the Minister

For consistency with the existing regime for locally-
incorporated companies

354H - Effect of
registration

To subject the foreign entity to all requirements of the
Companies Act once it is registered as a company limited
by shares

To also clarify the effects of registration i.e. registration does

not:

(a)
(b)

(€)
(d)

create a new legal entity;

prejudice or affect the identity of the body corporate
constituted by the foreign entity or its continuity as a
body corporate;

affect the obligations, liabilities, property rights or
proceedings of the foreign entity; and

affect legal proceedings by or against the foreign
entity.

Bearing in mind that a foreign entity may well be continuing
in its operations throughout the re-domiciliation process, it
may not be feasible to expect all business letters etc. to be
updated to factor in the new particulars of registration
immediately upon registration under the Companies Act.
Hence, a grace period of 3 months has been provided for
before section 144 applies.

Consultation question 8

We would like to seek comments on whether the 3-month
grace period during which section 144 will not apply is
appropriate.

Consultation guestion 9
We would like to seek comments on whether there are other
effects of re-domiciliation that should be included.

354| — Revocation
of registration

To give Registrar the power to revoke the registration of a
company registered under new Part XA if the company has
failed to:

provide evidence of its discontinuance in its place of
incorporation; or

comply with any applicable conditions of its
registration.
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354) - Duty of
company to
register pre-
existing charges

To require registration of pre-existing charges, if any, in
accordance with existing registration regime under Division
8 of Part IV of the Companies Act

Generally, companies which transfer their registration will
have to comply with all provisions of the Companies Act from
the date of transfer and there is no need for specific
provisions to specify how this is to be done. However, specific
provisions are necessary to deal with registration of pre-
existing charges and duties with respect to issue of
certificates and these have been provided for in section 354J
and 354K respectively.

Consultation question 10

We would like to seek comments on whether there are any
other Companies Act provisions for which it is necessary to
introduce a specific provision to deal with how re-domiciling
companies will comply.

Consultation question 11

The 30-day period in section 354J(1) for the newly registered
company to lodge with the Registrar a statement containing
the prescribed particulars of pre-existing charges is similar to
the period provided in section 133. We would like to seek
comments on whether the 30-day period is appropriate.

354K — Duties of

company with
respect of issue of
certificates

To require issuance of share certificates to all persons
registered as holders of existing shares or debentures as of
the date of the notice of transfer of registration

Under section 66 of the Companies Act, Singapore
companies may not issue any share warrant stating that the
bearer of the warrant is entitled to the shares therein specified
and which enables the shares to be transferred by delivery of
the warrant. Foreign entities which re-domicile into Singapore
similarly should not have any share warrants or similar
instruments in issue. Accordingly, section 354K(3) provides
that share warrants issued before the date of transfer shall
be void.

Consultation guestion 12

We would like to seek comments on whether it is appropriate
that share warrants issued before the date of transfer be
rendered void.
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Consultation question 13

The 60-day period in section 354K(1) for the newly registered
company to complete and have ready for delivery all share or
debenture certificates is the same as the period provided in
section 130AE for allotted shares. We would like to seek
comments on whether the 60-day period is appropriate.

354L — Extension
of time and waiver
of requirements

To give the Registrar the power to extend any period for
lodging any document and to waive or modify any
requirement/ condition

354M -
Regulations

To give the Minister the power to make regulations for the
purposes of new Part XA
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